
MICHAEL K. JEANES
= Clerk of the Superior Court

4 John R. Augustine, Jr. (7013743) Desorintion oy ‘ont
John R.-Augustine, Jr., P.C. weonmome TOBE CUO eee

| The Citadel, Suite 300 — CIVIL NEM CORPLATAT 00115008
2727 North Third Street

4} Phoenix, Arizona 85004-1106 rH TT mosey
5 602/650-1515 :

g| Attorney for Plaintiffs .

oF IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

. s IN AND FOR TRE COUNTY OF MARICOPA
9 ;

WESTMINSTER AGENCIES, LID, =) No CV__CY?2001-~905 995
i@) an Isle of Man corporation, }

i . . | ) COMPLAINT
Plaintiff, - ) .

42 } (Breach of Contract, Securities Fraud,
“V8. } Declaratory Relief)

13 )

14 DYNAMIC ASSOCIATES, INC., a }

. Nevada corporation; JAN WALLACE )
«yg and JOHN DOB WALLACE, husband }

. and wife; HERB CAPOZZI and JANE }

16] DOE -CAPOZZI, husband and wife; )

9 LOGAN ANDERSON and JANE DOE }
17) ANDERSON, husband and wife; W.A. —)
gg] LUCKY,Ul snd VICKIETALLEY -—)

LUCEY, husband and wite; J. T. oa

19, SIMMONS and JANE DOE SIMMONS, )
0 husband and wife; R. MICHAEL ASBURY )

and JANE DOE ASBURY, husbandand =)

ay | wife; WILLIAMH. MEANS and JANE}

DOE MEANS, husband and wife; HARRY )

22) MOLEand JANE DOE MOLE, husband)

god wife, JOHN and JANE DORBSI-%5; )

#3} XYZ CORPORATIONS I-X;and ABC)
aq) PARTNERSHIPSI-X, —

As Defendants. 5

26 )
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For its complaint ageinst defendaits, plaintiff Westminster Agencies, Lid. hereby alleges

asfollows: -

1. | Plainti Westminster Agencies, Lid. (heremaftor “Westminster”is a Isle of Man

corporation duly authorized io and condueting business iin the Urnted Kingdom aud elsewhere.

2. Defendant Dynamic Associates, Inc. (hereinafter “parsisa Nevada corporation,

which hsedaquarters and primary business operations are, and were at ‘all times material hereto,

locatedin Maricopa County, Arizona. DAI was organizedin or about, sly, 1989 Bs a “plank

check” enterprise without any specified business. By 1995, through 4 series of mergers and/or

soquisitions, DAI had become 4 publicly traded holding company (National Quotation Bureau’s |

Bulletin Board—the lowest echelon electronic secutities market) engaged in the health care

. management‘pusitiess, Prior to 1995, DAI had little or:not substantive operations, During 1995,

_ the company comimenced limited operations in the business of medical microwave technology

_ sequisition. In of about September, 1996, Dal offered for sale and sold the secutities that form

fhe basis for the herein cause of action. All of the acts of DAI as alleged herein otcurred within

oF were initiated from Maricopa County, Asizona,

3. Defendant Jan Wallace (hereinafter “aac” is, on information and belief and

~ was at all times material hereto, a Canadian citizen residing ond doing business in Maricopa

County, Arizona. Wallace was, at all times material hereto, President, Chief Operating Officer

"and a Director of defendant DAL. In the foregoing capacities, Wallace was directly or indirectly

responsible for the securities offering which formes the basis for the herein cause of action. Allof
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the acts of Wallace as alleged herein occurred within or from Arizona. Defendant John Dae

Wallace is, on information and belief, Wallace’s husband. All of the acts of Wallace es alleged

herein were, also on information and belief, undertaken on behalf of her marital community with

John Doe Wallace. When John Doe Wallace’s true identity is revealed, plaintiff will seek leave

of court to amend its complaint to reflect the same. .

4. Defendant Herb Capozzi (hereinafer “Capozzi") ig, on information and belief and

was at all thnes materia hereto, a Canadian,citizen doing |businessin Maricopa County, Arizona.

‘Capozzi was, at atl times material hereto, a director of defendant DAL In the foregoing capacity,

Capozzi was dixectly or indirectly responsible for the securities offering which forms the basis

for the herein cause of action. All ofthe gets of Capon as allged herein ocourred within or from

: Arizona, ‘Jane Doe Capozzi is, On information and belief, Capozzi’s wife. All of the acts of

Cepozzi as alleged herein were, also om information and belief, undertaken on behalf of his |

~" ratital community with Jane. Dog Capozzi. When Jane Doe Capa § true. tent is revealed,

plaintiff will seek leave of coust to amend its complaintto reflect the same.

5. Defendant Logan Anderson (hereinafter “Andersoniu is, on information and

| believe and WAS af all times material bereto, 8 New Zealénd citizen residing and doing business

in‘Maricopa County, Arizona. Andersonwaa, at!all times. material “hereto, Secretary, Treasurts .

and a Direct of defendant DAL in the foregoing capacities, Andersott was directly or indirectly

responsible for the securities offering which forms the basis for the herein cause of action, All of

the acts of Anderson as alleged. herein ocenired within or fron Arizona, Defendant Jane Doe

‘Anderson iig, on information and belief, Anderson g.wife. All of the acts of Andérson as alleged
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herein were, also on information and belief, undertaken on behalfof hie marital community with

Jane Doe Anderson. When Jano Doe Anderson’s true identity is revealed, plaintiff will seck

leave of court to amend its complaint to reflect the same.

6, ‘Defendants W. A. Talley and Vickie Talley Lucky (hereinafter “the Luclcys") are

husband aid wifs. On information and belief, the Luckys are United States citizens residing and

‘doing businessin Louisiana and elsewhere, including Arizona. The Luckys were, at.all times

material hereto, officers and directors of Genisis, a subsidiary of defendant DAI. In the

- foregoing capacities, the Luckys were directly or indirectly responsible for the securities offering

which fortris the basis for the herein cause of action. All of the Luckys’ acts as alleged herein.

- gocurred within or from Arizona. Fach of the’ ve ‘acts: were undertaken on behalf of

themselves and one another. ;

4. . Defendant LT. Simmens (uereinatter “Simmons” iis, «on information and beltef

‘and was al all, times material hereto, a United States citizen residing and doing ‘business in

Maricopa County, Arizona. Simmons was, at all times material hereto, Vice President of

‘Operations of defendant DAL In the foregoing capacity, Simmons was directly or “indirectly

responsible for the securities offering which forme the basis for the herein cause ofaaction. All of

the acts of Simmons as alieged here occurred within or from Arizona. Defendant Jane Doe

. Simmons is, OT information and belief, Simmons’ wife. Ali of the acts of Sinmmmons were, also

on iiformation and belief, undertaken «on behalf of his marital community with Jane Doe

Simmons.
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8. Defendant R. Michael Asbury (hereinafter “Asbury” is, on information and belief

and was at all times material herein, a United States citizen residing and doing business in

Maricopa County, Arizona. Asbury was, at all times material hereto, Chief Financial Officer of |

defendant DAL In the foregoing capasity, Asbury was directly or indirectly responsible for the |

securities offering which forms the basis for the herein cause of action. All of the acts of Asbury

as alleged herein occurred within’ or from Arizona. Defendant Jane Doe Asbery is, on

information and belief, Asbuty’s wit, ‘All of the acts ofAsbury were,. also on information and.

belief, undertaken on behalf of his raarital cominunity with Jane Doe Asbury.. When Jane Doe

Asbary g true entity i8 reveuled, plaintiff will seek leave of court to amend its ‘complaint to

| reflect the same,

9. ° Defendant William H, Means (hereinafter “Means”) is, on information and belief

and was at all times material hereto,a United States citizen residing and doing business in

Louisiana! and elsewhere, including ‘Arizona. Mearis was,at all times material hereto, Executive

" Vice President: af defendant DAL In tne foregoing capacity, Means %was Sireotly or indirectly

responsible for the securities offering which fom the basis for the herein cause of action. All of

the acts of Méens occurred within or froma Arizona. Defendant Jane Doe. Means is, on

information sind belief Means! wife: Alt of ihe aes of Means were, also on information and |

. belies, undertaken: on behalf of his marital community with.Jane Doe Means. When. Jane Doe

Means’ tres identity is revealed, plaintiff will seek leave of court to amend its complaint to

reflect the same.
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10. Defendant Harry Molt (hereinafter “Moll”) is, on information and belief and was

at all times material hereto, a Canadian citizen residing and doing business in British Columbia |

Canada and elsewhere, including Arizona. Although not formally an officer or director of

defendant DAJ, Moll exercised considerable influence and control over the activities of the

company. As such, Moll was directly or indireotly responsible for the securities offering which

forms the basis for the herein cause of action. All of the acts of Moll as alleged herein occurred

within or from Arizona. Defendant Jane Doe Moll is, on information and belief, Moll’s wife.

All of the acts of Moll were, also on information and belief, undertaken on behalf of his marital

comumunity with Jane Doe Moll. When Jane Doe Moll’s true identity is revealed, plaintife will

seek leave of court to amendits coniplaint to reflect the same.

' i. . Defendants John and Jane Does I - X, XYZ Corporations I - X, and ABC.

Partnerships I - X are fictitiously named individnals and/or entities whose/which true identities |

and involverient in the acfivitles complained of herein are presently unknown. When these |

fictitiously named defendants’ true identities and/or involvement herein is/are revealed, plaintiff

will seck leave of court to amend its complaint to reflect the same. OO

- 12. By \virtue of the foregoing and otherwise, this court has jurisdiction over the

fatter and the parties hereto ‘and venue herein iis proper.

The Offering.

3. Plaintiff repens ‘and realleges paragraphs it through 12 hereof aas if fally set forth

- hereinagain.
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“id In or about Angust, 1996; defendant DAI entered into a “final” Acquisition

Agreement to purchase LI% of the iscned and outstanding cormmon stock of Genesis Health

Management Corporation ("Genesis”)' for $15,000,000 ($12,000,000 cash and a $3,000,000

camry back« Promissory Note) and 3,000,000 shares of DAI common stock {valued at $3. 33 for

purposes of the acquisition}. In order to finance the foregoing, DAL, through its. Board of

Directors andin coordination with the Board of Directors of ‘Genesis, authorized the.sale of

4,000 units of securities in the form of “10% Convertible Subordinated Notes” (the “Notes”)2

15. The Notes were not registered for sale with the United States Securities and

Bichange Commission (the “SEC") but were instead soid (purportedly) in reliance upon an

- exemption fram the registration requirements ect forth in the Securities Act of 1933 {the

“Securities Act or the “33 Act”). The particular exemption relied upon requires that offers snd

sales only be made to individuals or entities outside the United States. This exemption is

commonly referred to a6 “Regulation &.”

~“16 , Th connection with the offer and sale of the Notes referenced herein above, DAI, 7

with the active assistance ‘of Genesis and ita Officers and Director, prepared and circulated a

private offering memorandutn (the “Memorandum”) dated Septernber 16, 1996, According to

7 the Memorandum, approximately 78% of the proceeds tobe raised (total funds to be raised818, 7

- -miltion) or sia 5 million was to be usedin connection with the acquisition of Genesis, .

‘ According to the Memoranduns, Genesis was engaged in, among other things, the business of small
‘hospital management,

a Bach of the 1,000 units were offered at $18,500 with interest payable cemi-sanually on January 15 ond July
1$ with the principal due on or before September 15,2006,
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17. According to DAI press releases and other information disseminated by or at the

direction of the company, Genesis, and their respective officers and directors (the individual

defendants hereto), at or leading up to the date of the Note offering complained of herein,

Genesis was touted as a highly profitable enterprise that would add substantially to DADs

financial status. Indeed, according to information which the company disseminatedor caused to

be disseminated in or about August, 1996, Genesis claimed to have 22 hospitals under contract

with double digit growth expected in the coming year. Specifically, according to @ DAI press

" telease dated August 14, 2001, by virtue of the proposed acquisition of Genesis, pre-tax profits

were projected to by“over $10 million.”

18, In actuality, Genesis’ profitability and growth projects were either grossly over

stated or completely misrepresented altogether. Altematively, the representations regarding

profitability and growth were not supportedin fact. Further, notwithstanding repeated sefietetices

to the profitability of Genesis, the Memorandum contains no financial statements or other

_ specific information to. support the company’s assertions respecting the same. A3 a resi,

plaintist wWas required fo simply take defendants’ word that the company was indeed profitable

. and that. such profitabl lity would positively impact DAL

19, ‘By virtue of defendants’ glowing representations respecting Genesis’ profitability, a

and notwithstanding general disclaimersin the Memorandum to the contrary, plaintiff was led to |

believe that investment in the Notes represented an extremely safe and secure vehicle in which to

place its funds ‘Ip addition, according (@ the: Memoreadum itselé, although investors were

‘considered “unseoured, * in the event of any merger or consolidation (see “The Proposed
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Merger” below), any acquiring corporation or individual would be required to execute 4 -

supplemental trust indenture for the benofit of the Note holders. As a result of the foregoing, |

plaintiff was given further assurance that the Notes would be repaid,

20. ih addition to te foregoing, by virtue of the conversion feature of the Notes (Note

holders were permitted to convert debt to common stock equity at $3.50 per share) and. the

glowing representations regarding profitability, plaintiff were further ensured of repayment of

their investment monies together with substantial profiis thereon. In this regard, defendants,

either directly or indirectly, represented to plaintiff that it would secure NASDAQ (a higher

41. echelon stock market than the Bulletin Board) within one year and that,as a-result, DAI’s shares

would be highly liquid and, therelore, easily sold. More importantly, based upon the information

disseminated by defendants, the DAPs stock was projected to be trading at $6 per share within

‘one { p year and $17 per share within three (3) years. As result of the foregaing, investment in

the Notes Was touted as a “can’t lose” proposition.

"21. Based upon defendants’ representations as set forth above and otherwise, plaintiff

determined to invest in the Notes. tn this regard,1in or about late October and carly December,

1996, plaintiff purchased a total of 11 units for a total purchase cost of $203,500.

. The Cover-up.

22. After the units were sold, the acquisition of Genesis was consummated, By virtue

of the foregoing, the owners of Genesis (including defendants Means, the Luckys and Asbury)

were paid $12 taillion cash, $3 million in the form of a cary back note, and approximately

3,000,000 shares of DAT common stock.
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— 23. Shoxtly afier “plaintiff purchased the Notes, defendants continued to tout the

profitability of ite Genesis subsidiary. Bor example in a December, 1996 press release,

defendants claimed that Genesis was “highly profilable” and that, by virtue of the same; no

further financing would be necessary for its other subsidiaries, In addition, the company claimed |

io have an additional ti hospitals comunitted for management services in 1997. After the

December, 1996 press release referenced above (which information induced plaintiffs additional

investment), all DAI press releases referring to fature profitability or other matters incorporated a

disclaimer stating, in effect, that there existed various risks which made achievement of such

future matters uncertain. - oe .

24, On or about January 15, 2000, the company refused or otherwise failed to make

the semi-annual interest payment, Aga result, éince that time, a condition of default has existed

"and the full amount of DAI's debt ts plaintiff iis now dus and owing and demand thereforis

hereby made,

“ Theje Proposed Merger.|

25. As part of the Nate indenture, cofendant DAIis required w secure from any entity |

or person that iis to pequire “all or substantially al” of the company "8 assets a supplemental

indenture that, in essence, cnliges the scquiring entity or person to aasume responsibility for

repayment of the Notes,

fifth.

A Althogh pot— into the Memorandun, information regarding the ti additional hogpitals and
the fact that financirig cool mew be intesally generated was commamnicated te plaiahff prior to tis December Note
purchase and, 4infact, such information wasinstrumental inh ite decision to invest additional fans.
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26. Inorabout August, 2000, DAI entered into negotiations to' merge its business into

another entity. -As part of such merger, the merged entity has proposed to convert plaintiff's

Notes into common stock of the surviving entity. DAI and the (praposed) merged entity refuse

to acknowledge responsibility for the debt which the Notes represent as part of the financial

statements of the new entity. In any event, because of the limited operations of the merging

entity, it appears that repayment of the debt, even if recognized, would be dubious at best,

- First Claten for Relief

| "(Breach of Contract—DAD,

; 27 . Plaintiff repeats and realleges paragraphs i through 26 hereof as if fully sei forth

hereinagain. |

28. The Notes at issue herein constitute.a contract for the payment of money by and

between plaintiff and defendant DAL in connection with the aforesaid contract, defendant DAI

was andis.‘obligated to” pay plaintiff 10% interest Per anon on all outstanding principal and to: |:

roturn to plaintiff such principal on or before September 15, 2006. DAI has failed or otherwise

refused to make the interest paymenta required and such failure,or refusal constitutes a breach of

. contract whereby plaintiff ia entitled to demand, and plaintiff hereby so demands, repayment of

the entire principal now outstanding together with interest thereon at the rate of 10% per amnum

from the date of defanit until paid in full.
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29. By virtue of defendant DAI's breach of contract as set forth above,plains jis

axonal entitled to an award of its reasonably incurred attomey” $ fees pursuant to ARS. §

Second Ctalm for Relief

. (BecurtlesFraud-al defendants)

30, Plaintiff repeats and realleges paragraphs 1 through 29 hereof as.if fully set forth

hereinagain. i

. BL The Notes offered for sale and solid by DAL to plaintiff oconstitute securities within

the meaning of ARS. § 44-1801(A}(23), Ajk of the defendants participated, either directly or |

indirectly, in the offers and sales of securities to plaintiffs at issu here by, among other things,

-” making or causing te be made untrue, statements of material fact or omitting ta state roateril

’ facts, in light of the circumstances under’ which they were made, ‘not misleading. Foror example,

defendants misrepresented: that Genesis wag highly profitable and, as &result, investment in the

Notes was not risky as would otherwise be the case with a development stage company; that, by

virtue of the protective clauses incorporated gute the Notes offering, plaintiffs would be protected

against Joss; that, although disclosed as a risk factor fie. inability fo. obtain subseqint

financing), Genesis profitability ineured that financing needs would be generated internally. In

addition, while raking affinuative statements resending profitability, defendants omitted or

otherwise failed to disclose pertinent information respecting Genesis’ actual rresult of operations

“and firmed. oe a

i2
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32. The foregoing misrepresentations and omissions of material fact constitute

securities fraud orithin the meaning of ARS. § 44-1991 fA}(2) and, ‘by virtue of the same,

plaintifis are exititled to rescind their purchase of Notes and they hereby tender the same pursuant

to ARRS. § 44-2001. ia addition, Plaintifis arefather entitled to an award of. interest on all

amounts invested together with 3its8 taxable court costs end reasonably attorney” s fess. |

| Third Claip for Relief

"Declaratory Relieé-DAD

33. Plaintiff repeats and realeges parerap 1 through 32 hereof as if fully set forth

hereinagain.

34. The Notes and trust ‘indenture thereunder purchased by plaintiffs constitute,

. contracts. In connection with such contracts, defendant DAL is obli gated to take certain mensures

to protect Note holder, including plaintiff, by securing a supplemental indenture whereunder any

entity or person acquiring all or substantially all of defendanta assets must assume responsibility

for the debt represented by the Notes. By virtue of a proposed merger whereunder Note holders,

‘including plaintiff, are to be offered only oquity participation and not recognition of the

outstanding debt, defendant DAI has or is about to breach the terms of the Note-and trust

indenture thereunder.

- The protections get forth above BO. involve an import legal right, status and

“relations |among. the parties. and they. are: therefor subject to declaratory adjudication,

Spevitically, pineig entitle to a declaratory jadgmnnt stating its rights vis @ vis continuance

ind a creditor fo any entity. acquiring defendants’ assets,

3
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Iv. DEMAND FOR RELIEF

WHEREFORE, Plaintiff demands judgment in its favor and against the defendants.as set

- forth herein as follows: :

| defendants acta ag alleged herein and |i an amount to be proven at trialin this amatier

but inno event less than $203,500; |

2. For all prejudgment and post judgment interest at the legal rate on all. ainounis

| awanled herein; 7

. 3, ; For all ofplaintifis’ costs and atomeys fees incurred herein;

4, For, declaratory judgment confirming plaintiff's rights under the Note and trust |

indenture agreement.

5. For such’ other and/or further relief as the court:deems Just and proper ‘in the |.

circumstances.

DATED this 5°- day of April, 2001

JOHN R. AUGUSTINE, IR, PC >

2727 North Third Stree
Phoenix, Arizona 85004-1106.

Attomey for Plaintiff

DyA,,. AWeataniniatePiConiplaiat

4

L. For’ all of plaintitts’ damages proximately caused by. or incurred as a result of -


